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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1120 

Information  Availability;  Procedures 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

action:  Final  rule. 

summary:  The  Architectmal  and 
Transportation  Barriers  Compliance 
Board  is  issuing  a  Hnal  rule  to 
implement  section  552  of  Title  V,  United 
States  Code,  commonly  known  as  the 
“Freedom  of  Information  Act”  (FOIA). 
The  rule  informs  the  public  of 
procedures  for  obtaining  information 
from  the  Board. 

EFFECTIVE  DATE:  December  8, 1980. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Larry  Allison,  Office  of  Public 
Information,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  330  C  Street  SW.,  Washington, 
D.C.  20202.  (202/245-1591,  Voice  or 
TDD.) 

SUPPLEMENTARY  INFORMATION:  Under  5 
U.S.C.  552,  each  Federal  agency  is 
required  to  make  available  to  the  public 
information  about  its  operations,  rules, 
and  proceedings  as  well  as  other 
records.  This  final  regulation  calls  for 
the  fullest  possible  disclosure  of  Board 
records  consistent  with  the  requirements 
of  confidentiality  and  administrative 
necessity  which  are  recognized  in  the 
Act  itself.  The  Board’s  policy  is  to  make 
information  available  to  the  greatest 
extent  possible  without  violating  the 
rights  of  individuals  or  organizations  or 
impeding  the  Board's  ability  to  perform 
its  functions. 

On  ]ime  25, 1980,  the  A&TBCB  issued 
an  interim  rule  with  request  for 
comments  in  the  Feder^  Register  45  FR 
42608  (1980).  The  rule  has  been  in  effect 
on  an  interim  rule  basis  until  a  final  rule 
is  issued. 

The  A&TBCB  received  one  comment 
from  a  federal  agency.  The  comment 
contained  helpful  suggestions.  Most  of 
them  are  technical.  One  significant 
suggestion  related  to  the  meaning  of 
“agency  record.”  The  courts  have 
integrated  the  phrase  of  “agency  record” 
as  a  record  under  the  “control”  of  the 
agency.  Coland  v.  CIA  607  F.2d  339 
(1979):  and  Ryan  v.  Department  of 
Justice,  474  F.Supp.  735  (1979). 
Accordingly,  in  §  §  1120.2  (b)  and  (d), 
1120.34(a)(1),  and  1120.41(a),  where  the 
term  “agency  record”  is  utilized  the 
word  “custody”  is  substituted  for 
“control,” 


Therefore,  Title  36,  CFR.  Part  1120,  is 
hereby  added  as  follows: 

CHAPTER  XI~ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

PART  1120— PUBUC  AVAILABILITY  OF 
INFORMATION 

Subpart  A— General 

Sec. 

1120.1  Purpose  and  scope  of  this  part. 

1120.2  Definitions. 

1120.3  Existing  records. 

Subpart  B— Published  Information 

1120.5  Information  published  in  the  Federal 
Register. 

1120.6  Information  in  A&TBCB  publications. 

Subpart  C— Records  Available  for  Public 
Inspection  and  Copying;  Documents 
Published  and  Indexed 

1120.11  Records  available  for  inspection. 

1120.12  Indexes  to  certain  records. 

1120.13  Effect  of  non-availability. 

Subpart  D— Information  Available  on 
Request 

1120.21  Policy  on  disclosure  of  records. 

1120.22  Requests  to  which  this  subpart 
applies. 

1120.23  Where  requests  for  agency  records 
must  be  filed. 

1120.24  Misdirected  written  requests;  oral 
requests. 

1120.25  Form  of  requests. 

1120.26  Deficient  descriptions. 

1120.31  A&TBCB  receipt  of  requests; 
responsibilities  of  Freedom  of 
Information  Officer. 

1120.32  A&TBCB  action  on  requests. 

1120.33  Time  allowed  for  initial  action  on 
requests. 

1120.34  Initial  denials  of  requests. 

1120.36  Appeals  from  initial  denials. 

1120.37  A&TBCB  action  on  appeals. 

1120.38  Time  allowed  for  action  on  appeals. 

1120.41  Exempt  documents. 

1120.42  Release  of  exempt  documents. 
1120.5^,  Charges  for  seiv'ices,  generally. 

1120.52  Computerized  records. 

1120.53  Payment  of  fees. 

Authority:  5  U.S.C.  552,  the  Freedom  of 
Information  Act,  as  amended. 

PART  1120— PUBLIC  AVAILABILITY 
OF  INFORMATION 

Subpart  A— General 

§  1 120.1  Purpose  and  scope  of  this  part. 

This  part  contains  the  general  rules  of 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  for  public 
access  to  Board  records.  These 
regulations  implement  5  U.S.C.  552,  the 
Freedom  of  Information  Act,  as 
amended,  and  the  policy  of  the  Board.  It 
is  the  Board’s  policy  to  disseminate 
information  on  matters  of  interest  to  the 
public  and  to  disclose  on  request  all 
information  contained  in  records  in  its 


custody  insofar  as  is  compatible  with 
the  discharge  of  its  responsibilities  and 
consistent  with  the  law.  This  part  sets 
forth  generally  the  categories  of  records 
accessible  to  the  public,  the  types  of 
records  subject  to  prohibitions  or 
restrictions  on  disclosure,  and  the  places 
and  procedures  to  obtain  information 
from  records  in  the  custody  of  the 
A&TBCB. 

§1120.2  Definitions. 

For  the  purposes  of  this  part: 

(a)  “A&TBCB”  or  “Board”  means  the 
Architectural  and  Transportation 
Barriers  Compliance  Board. 

(b)  “A&TBCB  record”  or  “record” 
means  any  document,  writing, 
photograph,  sound  or  magnetic 
recording,  drawing  or  other  similar  thing 
by  which  information  has  been 
preserved,  from  which  the  information 
can  be  retrieved  and  copied,  and  which 
is,  was,  or  is  alleged  to  be  under  the 
control  of  the  A&TBCB. 

(1)  The  term  includes — 

(1)  Informal  writings  such  as 
handwritten  notes  and  drafts; 

(ii)  Information  preserved  in  a  form 
which  must  be  translated  or  deciphered 
by  machine  in  order  to  be  intelligible  to 
humans; 

(iii)  Records  which  were  created  or 
acquired  by  the  A&TBCB,  its  members, 
its  employees,  its.members’  employees, 
or  persons  acting  on  behalf  of  its 
members,  by  use  of  A&TBCB  funds  or  in 
the  course  of  transacting  official 
business  for  the  A&TBCB. 

(2)  The  term  does  not  include — 

(i)  Materials  which  are  legally  owned 
by  an  A&TBCB  member,  employee,  or 
member’s  employee  or  representative  in 
his  or  her  purely  personal  capacity;  and 

(ii)  Materials  published  by  non- 
Federal  organizations  which  are  readily 
available  to  the  public,  such  as  books, 
journals,  standards,  and  periodicals 
available  through  reference  libraries, 
even  if  such  materials  are  in  the 
A&TBCB's  possession. 

(c)  The  terms  “agency,”  “person,” 
"party,”  “rule,”  “rulemaking,”  “order,” 
and  “adjudication”  have  the  meanings 
given  in  5  U.S.C.  551,  except  where  the 
context  demonstrates  that  a  different 
meaning  is  intended,  and  except  that  for 
purposes  of  the  Freedom  of  Information 
Act  the  term  “agency”  as  defined  in  5 
U.S.C.  551  includes  any  executive 
department,  military  department. 
Government  corporation.  Government 
controlled  corporation,  the  United  States 
Postal  Service,  or  other  establishment  in 
the  executive  branch  of  the  Government 
(including  the  Executive  Office  of  the 
President)  or  any  independent 
regulatory  agency. 
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(d)  A  government  record  “under  the 
control  of  the  A&TBCB”  means  that  the 
record  is  subject  to  the  free  disposition 
of  the  A&TBCB.  This  includes  keeping 
the  record  available  for  governmental 
use  as  required  and  protecting, 
preserving,  and  exercising  such  control 
over  it  as  may  be  necessary  for  that 
purpose.  Control  of  a  record  is  not 
synonymous  with,  and  does  not  require, 
actual  physical  possession  of  the  record. 

(e)  "Request"  means  a  request  to 
inspect  or  obtain  a  copy  of  one  or  more 
records. 

(f)  "Requestor”  means  any  person 
who  submits  a  request  to  the  A&TBCB. 

(g)  “Public  member”  means  a  member 
appointed  by  the  President  from  among 
members  of  the  general  public. 

§1120.3  Existing  records. 

All  existing  A&TBCB  records  are 
subject  to  routine  destruction  according 
to  standard  record  retention  schedules. 

Subpart  B— Published  Information 

§  1 120.5  Information  published  in  the 
“Federal  Register.” 

(a)  General.  In  accordance  with  the 
provisions  of  5  U.S.C.  552(a)(1),  basic 
information  concerning  the  organization, 
operations,  functions,  substantive  and 
procedural  rules  and  regulations, 
officials,  office  locations,  and  allocation 
of  responsibilities  for  functions  and 
programs  of  the  A&TBCB  is  published  in 
the  Federal  Register  for  the  guidance  of 
the  public.  This  information  includes — 

(1)  Description  of  the  A&TBCB’s 
organization  and  the  established  places 
at  which,  the  employees  from  whom, 
and  the  methods  whereby  the  public 
may  obtain  information,  make 
submittals  or  requests,  or  obtain 
decisions: 

(2)  Statements  of  the  general  course 
and  method  by  which  the  A&TBCB's 
functions  are  channeled  and 
determined,  including  the  nature  and 
requirements  of  all  formal  and  informal 
procedures  .available; 

(3)  Rules  of  procedure,  descriptions  of 
forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions 
as  to  the  scope  and  contents  of  all 
papers,  reports,  or  examinations: 

(4)  Substantive  rules  of  general 
applicability  adopted  as  authorized  by 
law,  and  statements  of  general  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  the 
A&TBCB,  and 

(5)  Each  amendment,  revision,  or 
repeal  of  the  foregoing.  Indexes  to  the 
Federal  Register  are  published  in  each 
daily  issue  and  compiled  currently  on  a 
monthly,  quarterly,  and  annual  basis. 
Copies  of  the  Federal  Register  and  its 


indexes  are  available  in  many  libraries 
and  may  be  purchased  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 

Washington,  D.C.  20402.  No  formal 
request  to  examine  documents  in  the 
Federal  Register  is  necessary  to  inspect 
them  at  the  place  where  they  are  kept. 
Materials  incorporated  by  reference  in 
the  Federal  Register  are  available  for 
inspection  in  A&TBCB  offices. 

(b)  Code  of  Federal  Regulations.  Title 
36  of  the  Code  of  Federal  Regulations, 
which  is  republished  and  updated 
annually,  contains  a  compilation  of 
documents  published  by  the  A&TBCB  in 
the  Federal  Register  which  set  forth 
substantive  and  procedural  rules  and 
regulations  of  the  A&TBCB  and 
statements  of  general  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  the  Board. 
Copies  of  the  Code  of  Federal 
Regulations  are  available  in  many 
libraries  and  may  be  purchased  from  the 
Superintendent  of  Documents.  Reference 
copies  maintained  in  offices  of  the 
A&TBCB  are  available  for  examination 
without  formal  request. 

(c)  Effect  of  nonpublication.  Except  to 
the  extent  that  a  person  has  actual  and 
timely  notice  of  its  terms,  no  person  may 
in  any  manner  be  required  to  resort  to, 
or  be  adversely  affected  by,  any 
procedure  or  matter  required  to  be 
published  in  the  Federal  Register,  but 
not  so  published.  For  the  purposes  of 
this  paragraph,  material  that  is 
reasonably  available  to  the  class  of 
persons  affected  by  it  is  considered  to 
be  published  in  the  Federal  Register  if  it 
has  been  incorporated  by  reference  in 
the  Federal  Register  with  the  approval 
of  the  Director  of  the  Federal  Register. 

§1120.6  information  in  A&TBCB 
publications. 

(a)  General.  Copies  of  information 
material  shall  be  available  upon  oral  or 
written  request  so  long  as  an  adequate 
supply  exists.  These  informational 
materials  include  press  releases, 
pamphlets,  and  other  materials 
ordinarily  made  available  to  the  public 
without  cost  as  part  of  a  public 
information  program,  and  reprints  of 
individual  parts  of  the  Code  of  Federal 
Regulatians  or  Federal  Register  relating 
to  programs  affecting  substantial 
segments  of  the  general  public.  Copies 
of  informational  publications  of  the 
A&TBCB  which  may  be  purchased  from 
the  Superintendent  of  Documents  may 
be  inspected  in  those  offices  of  the 
A&TBCB  in  which  reference  copies  are 
available.  Compliance  with  the  formal 
procedures  provided  in  this  part  for 
obtaining  access  to  A&TBCB  records  is 


not  necessary  for  access  to  the  materials 
described  in  this  paragraph. 

(b)  Published  indexes.  The 
informational  publications  available 
from  the  A&TBCB  may  include  indexes 
to  materials  published  or  contained  in 
its  records.  They  will  include  the  current 
indexes  required  by  the  Freedom  of 
Information  Act  to  be  maintained  and 
made  available  for  inspecting  and 
copying,  except  as  otherwise  provided 
by  published  order,  as  noted  below. 

These  indexes  provide  identifying 
information  for  the  public  as  to — 

(1)  Final  opinions  and  orders  made  in 
the  adjudication  of  cases; 

(2)  Statements  of  policy  and 
interpretations  adopted  but  not 
published  in  the  Federal  Register;  and 

(3)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public. 

As  promptly  as  possible  after  adoption 
of  this  part,  these  indexes  will  be  made 
available  to  members  of  the  public. 
Thereafter,  updated  indexes  or 
supplements  shall  be  published  at  least 
quarterly.  However,  the  Board  may 
determine  by  order  published  in  the 
Federal  Register  that  publication  of  an 
index  is  unnecessary  and  impracticable. 
In  that  case  the  Board  shall  provide 
copies  of  the  index  on  request  at  a  cost 
not  to  exceed  the  direct  cost  of 
duplication. 

Subpart  C— Records  Available  for 
Public  Inspection  and  Copying, 
Documents  Published  and  Indexed 

§  1 1 20. 1 1  Records  available  for 
inspection. 

Except  for  those  categories  of 
materials  listed  in  paragraph  (a)  of  this 
section,  subparagraphs  (l)-(9)  of 
§  1120.41(a)  the  following  materials  are 
available  for  public  inspection  and 
copying  during  normal  business  hours  at 
the  Washington  office  of  the  A&TBCB: 

(a)  Final  opinions  and  orders  made  in 
the  adjudication  of  cases; 

(b)  Statements  of  policy  and 
interpretations  which  have  been 
adopted  under  the  authority  of  the 
A&TBCB  and  are  not  published  in  the 
Federal  Register, 

(c)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public; 

(d)  A  record  of  the  final  votes  of  each 
member  of  the  Board  in  every  Board 
proceeding: 

(e)  Current  indexes  providing 
identifying  information  for  the  public  as 
to  the  materials  made  available  under 
paragraphs  a-d  of  this  section. 

(f)  All  papers  and  documents  made  a 
part  of  the  official  record  in 
administrative  proceedings  conducted 
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by  the  A&TBCB  in  connection  with  the 
issuance,  amendment,  or  revocation  of 
rules  and  regulations  or  determinations 
having  general  applicability  or  legal 
effect  with  respect  to  members  of  the 
public  or  a  class  of  the  public. 

(g)  After  a  final  order  is  issued  in  any 
adjudicative  proceeding  conducted  by 
the  A&TBCB,  all  papers  and  documents 
made  a  part  of  the  official  record  of  the 
proceeding.  (The  official  docket  is  kept 
in  the  o^ice  of  the  administrative  law 
judge  hearing  the  case  until  a  Hnal  order 
is  issued.) 

§  1 1 20.12  indexes  to  certain  records. 

Current  indexes  are  normally 
available  to  the  public  in  published  form 
as  provided  in  §  1120.11.  These  indexes, 
whether  or  not  published,  are  made 
available  for  inspection  and  copying  on 
request.  If  published  copies  of  a 
particular  index  are  at  any  time  not 
available  or  if  publication  of  the  index 
has  been  determined  to  be  unnecessary 
and  impracticable  by  order  published  in 
the  Federal  Register,  copies  of  the  index 
will  be  furnished  on  request.  (See 
1120.6(b),  Published  indexes.) 

§  1 120.13  Effect  of  nonavailability. 

Any  material  listed  in  paragraph  (a)  of 
this  section  that  is  not  indexed  as 
required  by  §  1120.11(e)  and  §  1120.12, 
may  not  be  cited,  relied  on,  or  used  as 
precedent  by  the  Board  to  adversely 
affect  any  member  of  the  public  unless 
the  person  against  whom  it  is  cited, 
relied  on,  or  used  has  had  actual  and 
timely  notice  of  the  material. 

Subpart  D— Information  Available 
Upon  Request 

§  1 120.21  Policy  on  disclosure  of  records. 

(a)  It  is  the  policy  of  the  A&TBCB  to 
make  information  available  to  the  public 
to  the  greatest  extent  possible  in 
keeping  with  the  spirit  of  the  Freedom  of 
Information  Act.  Therefore,  all  records 
of  the  A&TBCB,  except  those  that  the 
A&TBCB  specibcally  determines  must 
not  be  disclosed  in  Ae  national  interest, 
for  the  protection  of  private  rights,  or  for 
the  efticient  conduct  of  public  business 
to  the  extent  permitted  by  the  Freedom 
of  Information  Act,  are  declared  to  be 
available  for  public  inspection  and 
copying  as  provided  in  this  part.  Each 
member  and  employee  of  the  A&TBCB  is 
directed  to  cooperate  to  this  end  and  to 
make  records  available  to  the  public 
promptly  and  to  the  fullest  extent 
consistent  with  this  policy.  A  record 
may  not  be  withheld  from  the  public 
solely  because  its  release  might  suggest 
administrative  error  or  embarrass  a 
member  or  employee  of  the  A&TBCB. 


(b)  Subject  to  §  1120.51,  any 
nonexempt  A&TBCB  record  is  available 
to  the  public  upon  request  regardless  of 
whether  the  requestor  shows  any 
justification  or  need  for  the  record. 

(c)  An  A&TBCB  office  may  waive  the 
procedures  on  this  subpart  in  favor  of 
the  requestor,  for  reasons  of  the  public 
interest,  simplicity,  or  speed. 

(d)  If  a  requested  record  contains  both 
exempt  and  nonexempt  material,  the 
nonexempt  material  shall  be  disclosed, 
after  the  exempt  material  has  been 
deleted  in  accordance  with  §  1120.42. 

§  1 120.22  Requests  to  which  this  subpart 
applies. 

(a)  This  subpart  applies  to  any  written 
request  (other  than  a  request  made  by 
another  Federal  agency)  received  by  the 
A&TBCB.  whether  or  not  the  request 
cites  the  Freedom  of  Information  Act,  5 
U.S.C.  552,  except  with  respect  to 
records  for  which  a  less  formal 
disclosure  procedure  is  provided 
specifically  in  this  part. 

(b)  Any  written  request  to  the 
A&TOCB  for  existing  records  prepared 
by  the  A&TBCB  for  routine  public 
distribution,  e.g.,  pamphlets,  copies  of 
speeches,  press  releases,  and 
educational  materials,  shall  be  honored. 
No  individual  determination  under 

§  1120.32  is  necessary  in  these  cases, 
since  preparation  of  the  materials  for 
routine  public  distribution  itself 
constitutes  that  a  determination  that  the 
records  are  available  to  the  public. 

(c)  This  subpart  applies  only  to 
records  that  exist  at  the  time  the  request 
for  information  is  made.  (See  §  1120.3, 
Existing  records.) 

§  1 120.23  Where  requests  for  agency 
records  must  be  filed. 

A  written  request  for  records  must  be 
filed  with  the  A&TBCB  Freedom  of 
Information  Officer,  Room  1010,  330  C 
Street,  SW.,  Washington,  D.C.,  20201. 
Requests  may  be  mailed  to  that  address 
or  filed  in  person  at  that  address  during 
the  A&TBCB's  normal  business  hours. 

§  1 120.24  Misdirected  written  requests; 
oral  requests. 

(a)  The  A&TBCB  cannot  assure  that  a 
timely  for  satisfactory  response  under 
this  subpart  will  be  given  to  written 
requests  that  are  addressed  to  A&TBCB 
offices,  members,  or  employees  other 
than  the  Freedom  of  Information  Officer 
listed  in  §  1120.23.  Any  A&TBCB 
member  or  employee  who  receives  a 
written  request  for  inspection  or 
disclosure  of  A&TBCB  records  must 
promptly  forward  a  copy  of  the  request 
to  the  Freedom  of  Information  Officer, 
by  the  fastest  practicable  means,  and 
must,  if  appropriate,  commence  action 
under  §  1120.32. 


(b)  While  A&TBCB  members  and 
employees  will  attempt  in  good  faith  to 
comply  with  oral  requests  for  inspection 
or  disclosure  of  A&TBCB  records,  by 
telephone  or  otherwise,  these  requests 
are  not  required  to  be  processed  in 
accordance  with  this  subpart. 

§1120.25  Form  of  requests. 

A  request  must  be  in  writing,  must 
reasonably  describe  the  records  sought 
in  a  way  that  will  permit  their 
identification  and  location,  and  must  be 
addressed  to  the  address  set  forth  in 
§  1120.23,  but  otherwise  need  not  be  in 
any  particular  form.  Each  request  under 
the  Freedom  of  Information  Act  should 
be  clearly  and  prominently  identified  by 
a  legend  on  the  first  page,  such  as 
“Freedom  of  Information  Act  Request,” 
The  envelope  in  which  the  request  is 
sent  should  be  prominently  marked  with 
the  letters  “FOIA.”  It  is  helpful,  but  not 
necessary,  for  the  requestor  to  include 
his  or  her  phone  number  and  the  reason 
for  the  request.  A  request  may  state  the 
maximum  amount  of  fees  which  the 
requester  is  willing  to  pay.  Under 
§  1120.32(d),  the  failure  to  state 
willingness  to  pay  fees  as  high  as  are 
anticipated  by  the  A&TBCB  will  delay 
running  of  the  time  limit  and  delay 
processing  of  the  request,  if  the 
responsible  official  anticipates  that  the 
fees  chargeable  may  exceed  $25.00. 

§  1 1 20.26  Deficient  descriptions. 

(a)  If  the  description  of  the  records 
sought  in  the  request  is  not  sufficient  to 
allow  the  A&TBCB  to  identify  and  locate 
the  requested  records,  the  office  taking 
action  under  §  1120.32  must  notify  the 
requestor  (by  telephone  when 
practicable)  that  the  request  cannot  be 
further  processed  until  additional 
information  is  furnished. 

(b)  The  A&TBCB  must  make  every 
reasonable  effort  to  assist  the  requestor 
in  formulating  his  or  her  request.  If  a 
request  is  described  in  general  terms 
[e.g.,  all  records  having  to  do  with  a 
certain  area),  the  A&TBCB  office  taking 
action  under  §  1120.32  may 
communicate  with  the  requestor  (by 
telephone  when  practicable)  with  a  view 
toward  reducing  the  administrative 
burden  of  processing  a  broad  request 
and  minimizing  the  fee  payable  by  the 
requestor.  Such  attempts  must  not  be 
used  as  a  means  to  discourage  requests, 
but  rather  as  a  means  to  help  identify 
with  more  specificity  the  records 
actually  sought. 

§  1 1 20.31  A&TBCB  receipt  of  requests; 
responsibilities  of  freedom  of  information 
officer. 

(a)  Upon  receipt  of  a  written  request, 
the  Freedom  of  Information  Officer  must 
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mark  the  request  with  the  date  of  receipt 
and  must  attach  to  the  request  a  control 
slip  indicating  the  Request  IdentiHcation 
Number  and  other  pertinent 
administrative  information.  The 
Freedom  of  Information  OfHcer  must 
immediately  forward  the  request  and 
control  slip  to  the  A&TBCB  office  which 
the  FOIA  Officer  believes  to  be 
responsible  for  maintaining  the  records 
requested.  The  Freedom  of  Information 
Officer  must  retain  a  full  copy  of  the 
request  and  control  slip  and  must 
monitor  the  handling  of  the  request  to 
ensure  a  timely  response. 

(b)  The  Freedom  of  Information 
Officer  must  maintain  a  file  concerning 
each  request  received.  The  file  must 
contain  a  copy  of  the  request,  initial  and 
appeal  determinations,  and  other 
pertinent  correspondence  and  records. 

(c)  The  Freedom  of  Information 
Officer  must  collect  and  maintain  the 
information  necessary  to  compile  the 
reports  required  by  5  U.S.C.  552(d]. 

§  1 12Q.32  A&TBCB  action  on  requests. 

(a)  The  FOIA  Officer  is  delegated  the 
authority  to  issue  initial  determinations 
concerning  records  which  he  or  she 
believes  are  in  the  custody  of  a  Board 
member,  an  employee  of  a  member’s 
agency,  or  an  employee  of  a  public 
member.  When  the  FOIA  Officer 
receives  such  a  request,  he  or  she  shall 
forward  it  to  the  member,  employee  of  a 
member  agency,  or  employee  of  a  public 
member  whom  the  FOIA  Officer 
believes  to  have  custody  of  the  records, 
requesting  the  records.  The  person  to 
whom  the  request  is  forwarded  shall, 
within  three  days  of  receipt  of  the  FOIA 
Officer’s  request,  either  furnish  the 
records  requested  to  the  FOIA  Officer  or 
inform  the  FOIA  Officer  of  the  time 
when  they  will  be  furnished.  The  FOIA 
Officer  shall  then  determine  whether  or 
not  to  disclose  the  documents.  For 
purposes  of  such  requests  and  their 
processing  under  this  subpart,  the  FOIA 
Officer  is  considered  the  office  handling 
the  requests. 

(b)  Heads  of  staff  offices  are 
delegated  the  authority  to  issue  initial 
determinations,  other  records  which  are 
in  their  respective  custody. 

(c)  Whenever  an  A&TBCB  office 
receives  a  request  forwarded  by  the 
FOIA  Officer,  the  office  should: 

(1)  Take  action  under  §  1120.26,  if 
required,  to  obtain  a  better  description 
of  the  records  requested; 

(2)  Locate  the  records  as  promptly  as 
possible,  or  determine  that: 

(i)  The  records  are  not  known  to  exist; 
or 

(ii)  They  are  located  at  another 
A&’reCB  office:  or 


(iii)  They  are  located  at  another 
Federal  agency  and  not  possessed  by 
the  A&TBCB. 

(3)  When  appropriate,  take  action 
under  §  1120.53(b)  to  obtain  payment  or 
assurance  of  payment; 

(4)  Determine  which  of  the  requested 
records  legally  must  be  withheld,  and 
why  (see  §  1120.42(b),  Release  of 
exempt  documents)', 

(5)  Of  the  requested  records  which  are 
exempt  fi’om  mandatory  disclosure  but 
which  legally  may  be  disclosed  (see 

§  1120.42(a)),  determine  which  records 
will  be  withheld,  and  why; 

(6)  Issue  an  initial  determination 
within  the  allowed  period  (see 

§  1120.31),  specifying  (individually  or  by 
category)  which  records  will  be 
disclosed  and  which  will  be  withheld, 
and  signed  by  a  person  authorized  to 
issue  the  determination  under  paragraph 

(a)  of  this  section  (see  §  1120.33,  Initial 
denials  of  requests)', 

(7)  Furnish  the  Freedom  of 
Information  Officer  a  copy  of  the 
determination;  and 

(8)  If  the  determination  denies  a 
request,  furnish  the  Freedom  of 
Information  Officer  the  name  of  the 
A&’TBCB  member(s)  or  employee(s) 
having  custody  of  the  records  and 
maintain  the  records  in  a  manner 
permitting  their  prompt  forwarding  to 
the  General  Counsel  upon  request  if  an 
appeal  from  the  initial  denial  is  filed. 

(See  also  §  1120.34.) 

(d)  If  it  appears  that  some  or  all  of  the 
requested  records  are  not  in  the 
possession  of  the  A&TBCB  office  which 
has  been  assigned  responsibility  for 
responding  to  the  request  but  may  be  in 
the  possession  of  some  A&TBCB  office, 
the  responding  office  must  so  inform  the 
Freedom  of  Information  officer 
immediately. 

(e)  An  initial  determination  to  disclose 
documents  must  provide  the  requested 
documents  or  provide  the  opportunity  to 
inspect  and/or  obtain  copies  of  the 
documents. 

§  1 1 20.33  Time  allowed  for  initial  action  on 
requests. 

(a)  Except  as  otherwise  provided  in 
this  section,  as  soon  as  possible  and  not 
later  than  the  tenth  working  day  after 
the  day  on  which  the  Freedom  of 
Information  Officer  receives  a  request 
for  records,  the  A&TBCB  office 
responsible  for  responding  to  the 
request  must  issue  a  written 
determination  to  the  requestor  stating 
which  of  the  requested  records,  will,  and 
which  will  not,  be  released  and  the 
reason  for  any  denial  of  a  request. 

(b)  The  period  of  10  working  days  is 
measured  from  the  tlate  the  request  is 


first  received  and  logged  in  by  the 
Freedom  of  Information  Officer. 

(c)  There  is  excluded  from  the  period 
of  10  working  days  (or  any  extension) 
any  time  which  elapses  between  the 
date  that  a  requestor  is  notified  by  the 
A&TBCB  under  §  1120.26  that  his  or  her 
request  does  not  reasonably  identify  the 
records  sought,  and  the  date  that  the 
requestor  furnishes  a  reasonable 
identification. 

(d)  There  is  excluded  from  the  period 
of  10  working  days  (or  any  extension) 
any  time  which  elapses  between  the 
date  that  a  requestor  is  notified  by  an 
A&TBCB  office  under  §  1120.53(b)  that 
prepayment  of  fees  is  required,  and  the 
date  that  the  requestor  pays  (or  makes 
suitable  arrangements  to  pay)  the 
charges. 

(e)  The  A&'TBCB  office  taking  action 
under  §  1120.31  may  extend  the  basic  10- 
day  period  established  under  paragraph 
(a)  of  this  section  by  a  period  not  to 
exceed  10  additional  working  days  if — 

(1)  The  office  notifies  the  Freedom  of 
Information  Officer; 

(2)  The  office  notifies  the  requestor  in 
writing  within  the  basic  10-day  period 
stating  the  reasons  for  the  extension  and 
the  date  by  which  the  office  expects  to 
be  able  to  issue  a  determination; 

(3)  The  extension  is  reasonably 
necessary  to  properly  process  the 
particular  request;  and 

(4)  One  or  more  of  the  following 
unusual  circumstances  require  the 
extension; 

(i)  There  is  a  need  to  search  for  and 
collect  the  requested  records  from  field 
facilities  or  other  establishments  that 
are  separate  from  the  office  processing 
the  request; 

(ii)  'There  is  a  need  to  search  for, 
collect,  and/or  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request;  or 

(iii)  'There  is  need  for  consultation 
with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  A&'TBCB.  The  office 
must  conduct  the  consultation  with  all 
practicable  speed. 

(f)  Should  the  A&'TBCB  fail  to  issue  a 
determination  within  the  10-day  period 
or  any  authorized  extension  as  to  an 
initial  request,  or  during  the  period  for 
consideration  of  an  appeal,  Ae 
requestor  shall  be  deemed  to  have 
exhausted  his  or  her  administrative 
remedies  with  respect  to  such. 

In  the  latter  situation,  the  requestor  may 
commence  an  action  in  an  appropriate 
Federal  district  court  to  obtain  the 
records. 
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§  11 20.34  Initial  denials  of  requests. 

(a)  An  initial  denial  of  a  request  may 
be  issued  only  for  the  following  reasons: 

(1)  The  record  is  not  under  the 
A&TBCB's  control; 

(2)  The  record  has  been  published  in 
the  Federal  Register  or  is  otherwise 
published  and  available  for  sale; 

(3)  A  statutory  provision,  provision  of 
this  part,  or  court  order  requires  that  the 
information  not  be  disclosed; 

(4)  The  record  is  exempt  from 
mandatory  disclosure  under  5  U.S.C. 
552(b)  and  the  responding  office  has 
decided  not  to  disclose  it  under 

§§  1120.41  and  1120.42; 

(5)  The  record  is  believed  to  be  in  the 
A&TOCB’s  custody  but  has  not  yet  been 
located.  (See  paragraph  (f)  of  this 
section.) 

(b)  Each  initial  denial  of  a  request 
shall — 

(1)  Be  written,  signed,  and  dated; 

(2)  Contain  a  reference  to  the  Request 
Identiflcation  Number; 

(3)  Identify  the  records  that  are  being 
withheld  (individually  or,  if  the  denial 
covers  a  large  number  of  similar 
records,  by  described  category);  and 

(4)  State  the  basis  for  denial  of  each 
record  of  category  of  records  or  any 
reasonably  segregable  portion(s)  thereof 
being  withheld. 

(c)  If  the  issuance  of  the  determination 
to  deny  a  request  was  directed  by  some 
A&TBCB  officer  or  employee  other  than 
the  person  signing  the  determination 
letter,  that  other  person's  identity  and 
position  must  be  stated  in  the 
determination  letter. 

(d)  Each  initial  determination  which 
denies,  in  whole  or  in  part,  a  request  for 
one  or  more  existing,  located  A&TBCB 
records  must  state  that  the  requestor 
may  appeal  the  initial  denial  by  sending 
a  written  appeal  to  the  address  shown 
in  §  1120.23  within  30  days  of  receipt  of 
the  determination.  (See  §  1120.36.) 

(e)  A  determination  is  deemed  issued 
on  the  date  the  determination  letter  is 
placed  in  A&TBCB  mailing  channels  for 
first  class  mailing  to  the  requestor, 
delivered  to  the  U.S.  Postal  Service  for 
mailing,  or  personally  delivered  to  the 
requestor,  whichever  date  first  occurs. 

(f)  When  a  request  must  be  denied 
because  the  record  has  not  yet  been 
located  (although  it  is  believed  to  be  in 
the  A&TOCB’s  possession),  the  A&TBCB 
office  responsible  for  maintaining  the 
record  must  continue  to  search  diligently 
until  it  is  located  or  it  appears  that  the 
record  does  not  exist  or  is  not  in  the 
A&TBCB’s  possession,  and  must 
periodically  inform  the  requestor  of  the 
office’s  progress. 
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§  1 120.36  Appeals  from  initial  denials. 

(a)  Any  person  whose  request  has 
been  denied  in  whole  or  in  part  by  an 
initial  determination  may  appeal  that 
denial  by  addressing  a  written  appeal  to 
the  address  shown  in  §  1120.23. 

(b)  Any  appeal  must  be  mailed  or  filed 
in  person  at  the  address  shown  in 

§  1120.23— 

(1)  In  the  case  of  a  denial  of  an  entire 
request,  generally  not  later  than  30 
calendar  days  after  the  date  the 
requestor  received  the  initial 
determination  on  the  request;  or 

(2)  In  the  case  of  a  partial  denial, 
generally  not  later  than  30  calendar 
days  after  the  requestor  receives  ail 
records  being  made  available  pursuant 
to  the  initial  determination. 

An  appeal  which  does  not  meet  the 
requirements  of  this  paragraph  may  be 
treated  either  as  a  timely  appeal  or  as  a 
new  request,  at  the  option  of  the 
Freedom  of  Information  Officer. 

(c)  The  appeal  letter  must  contain — 

(1)  A  reference  to  the  Request 
Identification  Number  (RIN); 

(2)  The  date  of  the  initial 
determination; 

(3)  The  name  and  address  of  the 
person  who  issued  the  initial  denial; 

(4)  A  statement  of  which  of  the 
records  to  which  access  was  denied  are 
the  subjects  of  the  appeal;  and 

(5)  If  the  applicant  wishes,  such  facts 
and  legal  or  other  authorities  as  he  or 
she  considers  appropriate. 

§  1 1 20.37  A&TBCB  action  on  appeals. 

(a)  The  General  Counsel  must  make 
one  of  the  following  legal 
determinations  in  connection  with  every 
appeal  from  the  initial  denial  of  a 
request  for  an  existing,  located  record: 

(1)  The  record  must  be  disclosed; 

(2)  The  record  must  not  be  disclosed 
because  a  statute  or  a  provision  of  this 
part  so  requires;  or 

(3)  The  record  is  exempt  from 
mandatory  disclosure  by  legally  may  be 
disclosed  as  a  matter  of  agency 
discretion. 

(b)  Whenever  the  General  Counsel 
has  determined  under  paragraph  (a)(3) 
of  this  section  that  a  record  is  exempt 
from  mandatory  disclosure  but  legally 
may  be  disclosed,  the  matter  must  be 
referred  to  the  Executive  Director.  If  the 
Executive  Director  determines  that  an 
important  purpose  would  be  served  by 
withholding  the  record,  the  General 
Counsel  shall  issue  a  determination 
denying  the  appeal.  If  the  Executive 
Director  determines  that  no  important 
purpose  would  be  served  by  withholding 
the  record,  the  General  Counsel  must 
disclose  the  record. 

(c)  The  General  Counsel  may  delegate 
his  or  her  authority  under  this  section  to 
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any  other  attorney  employed  by  the 
A&TBCB  in  connection  with  any 
cateogory  of  appeals  or  any  individual 
appeals. 

(d)  A  determination  denying  an 
appeal  from  an  initial  denial  must —  ~ 

(1)  Be  in  writing: 

(2)  State  which  of  the  exemptions  in  5 
U.S.C.  552(b)  apply  to  each  requested 
existing  record; 

(3)  State  the  reason(s)  for  denial  of  the 
appeal; 

(4)  State  the  name  and  position  of 
each  A&TBCB  officer  or  employee  who 
directed  that  the  appeal  be  denied;  and 

(5)  State  that  the  person  whose 
request  was  denied  may  obtain  de  novo 
judicial  review  of  the  denial  by 
complaint  filed  with  the  district  court  of 
the  United  States  in  the  district  in  which 
the  complainant  resides,  or  in  which  the 
agency  records  are  situated,  or  in  the 
District  of  Columbia,  pursuant  to  5 
U.S.C.  552(a)(4). 

§  1 120.38  Time  allowed  for  action  on 
appeals. 

(a)  Except  as  otherwise  provided  in 
this  section,  as  soon  as  possible  and  not 
later  than  the  twentieth  working  day 
after  the  day  on  which  the  Freedom  of 
Information  Officer  receives  an  appeal 
from  an  initial  denial  of  a  request  for 
records,  the  General  Counsel  shall  issue 
a  written  determination  stating  which  of 
the  requested  records  (as  to  which 
appeal  was  made)  will  and  which  will 
not  be  disclosed. 

(b)  The  period  of  20  working  days 
shall  be  measured  from  the  date  an 
appeal  is  first  received  by  the  Freedom 
of  Information  Officer. 

(c)  The  General  Counsel  may  extend 
the  basic  20-day  period  established 
under  paragraph  (a)  of  this  section  by  a 
period  not  to  exceed  10  additional 
working  days  if — 

(1)  He  or  she  notifies  the  Freedom  of 
Information  Officer; 

(2)  He  or  she  notifies  the  requestor  in 
writing  within  the  basic  20-day  period 
stating  the  reasons  for  the  extension  and 
the  date  by  which  he  or  she  expects  to 
be  able  to  issue  a  determination; 

(3)  The  extension  is  reasonably 
necessary  to  properly  process  the 
particular  request:  and 

(4)  One  or  more  of  the  following 
unusual  circumstances  require  the 
extension: 

(i)  There  is  a  need  to  search  for  and 
collect  the  records  from  field  facilities  or 
other  establishments  that  are  separated 
from  the  office  processing  the  appeal; 

(ii)  There  is  a  need  to  search  for, 
collect,  and/or  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request;  or 
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(iii)  There  is  a  need  for  consultation 
with  another  agency  or  among  two  or 
more  components  of  the  A&T6CB.  The 
General  Counsel  must  conduct  the 
consultation  with  all  practicable  speed. 

(d)  No  extension  of  the  20-day  period 
may  be  issued  under  paragraph  (c)  of 
this  section  which  would  cause  the  total 
of  all  such  extensions  and  of  any 
extensions  issued  under  §  1120.33(c)  to 
exceed  10  working  days. 

§  1120.41  Exempt  documents. 

(а)  Generally,  5  U.S.C.  552(b) 
establishes  nine  exclusive  categories  of 
matters  which  are  exempt  from  the 
mandatory  disclosure  requirements  of  5 
U.S.C.  552(a).  No  request  under  5  U.S.C. 
552  for  an  existing,  located,  unpublished 
record  in  the  A&TBCB’s  control  may  be 
denied  by  any  A&TBCB  office  or 
employee  unless  the  record  contains  (or 
its  disclosure  would  reveal)  matters  that 
are — 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 
which  are  in  fact  properly  classihed 
pursuant  to  the  Executive  Order; 

(2)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency; 

(3)  Specifically  exempted  from 
disclosure  by  statute; 

(4)  Trade  secrets  and  commercial  or 
Hnancial  information  obtained  from  a 
person  and  privileged  or  conHdential; 

(5)  Interagency  or  intra-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the 
agency; 

(б)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Investigatory  records  compiled  for 
law  enforcement  purposes,  but  only  to 
the  extent  that  the  production  of  such 
records  would — 

(i)  Interfere  with  enforcement 
proceedings; 

(ii)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication; 

(iii)  Constitute  an  unwarranted 
invasion  of  personal  privacy; 

(iv)  Disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of  a 
record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of  a 
criminal  investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source; 

(v)  Disclose  investigative  techniques 
and  procedures;  or 


(vi)  Endanger  the  life  or  physical 
safety  of  law  enforcement  personnel; 

(8)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(b)  The  fact  that  the  applicability  of 
an  exemption  permits  the  withholding  of 
a  requested  record  (or  portion  of  a 
record)  does  not  necessarily  mean  that 
the  record  must  or  should  be  withheld. 
(See  §  1120.42  Release  of  exempt 
documents.) 

§  1 120.42  Release  of  exempt  documents. 

(a)  An  A&TBCB  ofHce  may,  in  its 
discretion,  release  requested  records 
despite  the  applicability  of  one  or  more 
of  the  exemptions  listed  in  §  1120.41 
(a)(2),  (a)(5),  or  (a)(7).  Disclosure  of  such 
records  is  encouraged  if  no  important 
purpose  would  be  served  by  withholding 
the  records. 

(b)  Though  the  policy  of  the  A&TBCB 
is  to  honor  all  requests,  as  indicated  in 
§  1120.21(a),  there  are  circumstances 
when  the  A&TBCB  will  not  disclose  a 
record  if  one  or  more  of  the  FOIA 
exemptions  applies  to  the  record.  The 
exemptions  usually  in  such 
circumstances  are  exemptions  (2),  (3), 

(4),  (6),  (8)  and  (9).  In  these  cases,  where 
the  A&TBCB  has  withheld  a  requested 
record,  or  portions  thereof,  the  A&TBCB 
will  disclose  the  exempted  record  when 
ordered  to  do  so  by  a  Federal  court  or  in 
exceptional  circumstances  under 
appropriate  restrictions  with  the 
approval  of  the  Office  of  General 
Counsel. 

Subpart  E— Copies  of  Records  and 
Fees  for  Services 

§  1 120.51  Charges  for  services,  generally. 

(a)  Fees  will  be  charged  requestors  for 
searching  for  and/or  reproducing 
requested  records  in  accordance  with 
the  following  schedule: 

(1)  Record  search  time  (A&TBCB 
employees) — $2.50  per  half  hour. 

(2)  Computer  programming  time 
(A&TBCB  employees) — $4.50  per  half 
hour. 

(3)  Reproduction  of  documents  (paper 
copy  of  paper  original) — $0.20  per  page. 

(4)  Other  costs  of  searching  for  or 
duplicating  records  (including  such 
items  as  computer  system  time; 
contractor  computer  programming  time; 
reproduction  of  photographs, 
microforms,  or  magnetic  tape;  computer 
printouts;  and  transportation  of 


records) — actual  direct  cost  to  the 
A&TBCB. 

(b)  No  charge  shall  be  made: 

(1)  For  examination  and  evaluation  of 
records  which  have  been  located  and 
which  are  known  to  be  among  those 
requested; 

(2)  For  the  cost  of  preparing  or 
reviewing  letters  of  response  to  a 
request  or  appeal; 

(3)  If  the  total  fee  in  connection  with  a 
request  is  less  than  $10.00,  or  if  costs  of 
collecting  the  fee  would  otherwise 
exceed  the  amount  of  the  fee; 

(4)  For  search  time  or  computer 
programming  time  by  A&TBCB 
employees,  if  less  than  one  half  hour  of 
such  time  was  required  in  connection 
with  the  request; 

(5)  For  responding  to  a  request  for  one 
copy  of  the  official  personnel  record  of 
the  requestor; 

(6)  For  furnishing  records  requested 
by  either  House  of  Congress,  or  hy  a 
duly  authorized  committee  or 
subcommittee  of  Congress,  unless  the 
records  are  requested  for  the  benefit  of 
an  individual  Member  of  Congress  or  for 
a  constituent; 

(7)  For  furnishing  records  requested 
by  and  for  the  official  use  of  other 
Federal  agencies;  or 

(8)  For  finishing  records  needed  by 
an  A&TBCB  contractor  or  grantee  to 
perform  the  work  required  by  the 
A&TBCB  contract  or  grant. 

(c)  Requestors  may  be  charged  for 
unsuccessful  or  unproductive  searches. 

§  1 1 20.52  Computerized  records . 

(a)  Information  available  in  whole  or 
in  part  in  computerized  form  which  is 
disciosable  under  the  Freedom  of 
Information  Act  is  available  to  the 
public  as  follows: 

(1)  When  there  is  an  existing  printout 
from  the  computer  which  permits 
copying  the  printout,  the  material  will  be 
made  available  at  the  per  page  rate 
stated  in  §  1120.51(a)  for  each  8  by  11 
inch  page. 

(2)  When  there  is  not  an  existing 
printout  of  information  disciosable 
under  the  Freedom  of  Information  Act,  a 
printout  shall  be  made  if  the  applicant 
pays  the  cost  to  the  A&TBCB  as  stated 
in  paragraph  (a)(3)  of  this  section. 

(3)  Obtaining  information  from 
computerized  records  frequently 
involves  a  minimum  computer  time  cost 
of  approximately  $100  per  request. 
Multiple  requests  involving  the  same 
subject  may  cost  less  per  request. 
Services  of  personnel  in  the  nature  of  a 
search  shall  be  charged  for  at  rates 
prescribed  in  §  1120.51(a).  A  charge 
shall  be  made  for  the  computer  time 
involved  based  upon  the  prevailing  level 
of  costs  to  Government  organizations 
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and  upon  the  particular  types  of 
computer  and  associated  equipment  and 
the  amounts  of  time  on  such  equipment 
that  are  utilized.  A  charge  shall  also  be 
made  for  any  substantial  amounts  of 
special  supplies  or  materials  used  to 
contain,  present,  or  make  available  the 
output  of  computers  based  upon  the 
prevailing  levels  of  costs  to  Government 
organizations  and  upon  the  type  and 
amount  of  the  supplies  and  materials 
that  are  used. 

(b)  Information  in  the  Board's 
computerized  records  which  could  be 
produced  only  by  additional 
programming  of  the  computer,  thus 
producing  information  not  previously  in 
being,  is  not  required  to  be  furnished 
under  the  Freedom  of  Information  Act. 

In  view  of  the  usually  heavy  workloads 
of  the  computers  used  by  the  Board, 
such  a  service  cannot  ordinarily  be 
offered  to  the  public. 

§  1 120.53  Payment  of  fees. 

(a)  Method  of  payment.  All  fee 
payments  shall  be  in  the  form  of  a  check 
or  money  order  payable  to  the  order  of 
the  “U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board"  and  shall  be  sent  (accompanied 
by  a  reference  to  the  pertinent  Request 
Indentification  Number(s]]  to  the 
address  in  §  1120.23. 

(b)  Advance  payment  or  assurance.  If 
an  A&TBCB  office  determines  or 
estimates  that  the  unpaid  fees 
attributable  to  one  or  more  requests  by 
the  same  requestor  exceed  or  will 
exceed  $25.00,  that  office  need  not 
search  for,  duplicate,  or  disclose  records 
in  response  to  any  request  by  that 
requestor  until  the  requestor  pays,  or 
makes  acceptable  arrangements  to  pay, 
the  total  amount  of  fees  due  (or 
estimated  to  become  due)  under  this 
subpart.  In  this  case,  the  A&TBCB  office 
shall  promptly  inform  the  requestor  (by 
telephone,  if  practicable]  of  the  need  to 
make  payment  or  arragements  to  pay. 
(See  also  §  1120.32(d),  Time  allowed  for 
initial  action  on  request.) 

(c)  Standard  fee  not  charged  in 
certain  circumstances.  The  fee 
chargeable  under  this  subpart  may  be 
reduced  or  waived  by  the  A&TBCB  if  the 
public  interest  would  be  served  thereby 
because  furnishing  the  information  can 
be  considered  as  primarily  benefitting 
the  general  public.  Reduction  or  waiver 
of  fees  shall  be  considered  (but  need  not 
necessarily  be  granted)  in  connection 
with  each  request  from  a  representative 
of  the  press  or  other  communications 
medium  or  from  a  public  interest  group. 
A  request  for  reduction  or  waiver  of  fees 
shall  be  addressed  to  the  Freedom  of 
Information  Officer  at  the  address 
shown  in  §  1120.23.  The  A&TBCB  office 


which  is  responding  to  the  request  for 
records  shall  initially  determine  whether 
the  fee  shall  be  reduced  or  waived  and 
shall  so  inform  the  requestor.  The  initial 
determination  may  be  appealed  by  letter 
addressed  to  the  addiess  shown  in 
§  1120.23.  the  General  Counsel  or  his  or 
her  designee  shall  decide  such  appeals. 

Dated;  December  2. 1980. 

Max  Cleland, 

Chairperson,  Architectural  and 
Transportation  Barriers  Compliance  Board. 
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